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Computation Date for Accrual of Deficiency Interest

DISCLOSURE STATEMENT

This advice constitutes return informatien subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if prepared
in contemplation of litigation, subject to the attorney work product
privilege. Accordingly, the Examination or Appeals recipient of
this document may provide it only te those persons whose official
tax administration duties with respect to this case require such

disclosure. In no event may this document be provided to
Examination, Appeals, or other persons beyond those specifically
indicated in this statement. This advice may not be disclosed to

taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is adviseory and does
not resolve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case is to
be made through the exercise of the independent judgment of the
office with jurisdiction over the case.

vYou have informally requested our legal advice on the
proper date for computing deficiency interest where the
taxpayer has elected to apply its overpayments of tax per
return to the following year's estimated tax deposits.

ISSUE:

On what date does interest begin to rur on a tax
deficiency determined for a particular year, where the
taxpayer had previously reported an overpayment of tTax on
its return and elected to have the overpayment credited
against the estimated tax 1liability for the succeeding year.

10934




CONCLUSION

To the extent the taxpayer's deficiency results from an
overpayment credit used to satisfy a subsegquent year's
estimated tax liabilities, deficiency interest will be
assessed as of the dates the overpayment credit is applied
to the succeeding year's estimated taxes. Interest will be
computed as of the original due date of the succeeding
year's income tax return, 1if the overpayment credit was not
needed to satisfy specific installments of the succeeding
year's estimated tax liability.

FACTS

TAX YEAR MARCH 31i =
March 31, - on

filed its tax return for the year ended
. The

return reflected an overpayment
elected to apply to the

I
of SHIE vhich
subsequent tax year's (J cstimated taxes. Because
B Cid ot designate the quarterly installment to
which the overpayment should be applied, the Service applied
the reported overpayment to the first guarter of the 1IN
tax year, pursuant to Rev. Rul. 84-%8, 1984-1 C.B. 254.

Accordingly, the Service applied the entire overpayment to
the first [ifiestirated payment as of ﬁ

On audit, the Service determined a deficiency of
S o MEM (less than the amcunt of reported return

overpayment). In determining when deficiency interest would
pegin to run on the SN deficiency, the Service
concluded that interest shculd run from the
due date of the first installment of estimated
payments.
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I iccly filed its tax return for the
year ended March 31, R on NG 2 Thc

return reflected an overpayment of SHIIIIIEIENE * of
which elected to apply to the subsegquent
tax year's | ) estimated tax liability. Since NN

did not designate the quarterly installment to
which the overpayment should be applied, the Service applied
the reported overpayment to the first guarter for the
subsegquent tax year, pursuant to Rev. Rul. 84-58, 1984-1
C.B. 254. Accordingly, the Service applied the entilre
overpayment to the first |Jjllestinated payment as of
]

Oon audit, the Service determined a net deficiency for
in the amount of S|} (1ess than the credit elect
}. In determining when deficiency interest would

's Il ceficiency, the

$

begin to run on
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Service concluded that interest should run from
Bl the due date of the first installment of

estimated payments.

TAX YEAR MARCH 15,
timeli filed its tii ifturn for the

year ended March 15, i} c<r . The
return _reflected an overpayment of S -
elected to apply to the su X vear's
( ) estimated taxes. Since did not
designate the quarterly installment to which the cverpayment
should be applied, the Service applied the reported
overpayment to the first quarter for the subseguent tax
year, pursuant to Rev. Rul. 84-58, 1984-1 C.B. 254,

Accordingly, the Service applied the entire coverpavment to
the first M estimated payment as of ﬂe

Cn audit, the Service determined a net deficiency for

-in the amount § (less than the reported
return overpayments of for - - In determining
when icien interest would begin to run on _

's deficiency, the Service conclude that

interest should run from the due date of the
first installment of estimated payments.

Claims For Refund

has now filed claims for refund for

each of the tax years discussed herein, with respect to the
deficiency interest assessed and paid. The claims are based
on use of money principles that have been the subject of
recent litigation. [N - ocs:ti0n is that
since it did not need the entire overpayment to avoid the
estimated tax penalty, interest should not begin to accrue
until the overpayment is needed or used to pay the estimated
tax due. Based on the analysis submitted by_

Wwith its claims, the overpayment ("credit elect")
1s applied as follows:
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LAW AND ANALYSIS

Rev. Rul. 88-98, 1988-2 C.,B. 356, holds that when a
taxpayer elects to credit an overpayment from a return (i.e.
the taxpayer makes a "credit elect') and the credit is
applied in full against a particular installment of the
succeeding year's estimated tax, interest on a subsequently
determined deficiency for the earlier year runs from the due
date of that installment on the part of the deficiency equal
to or less than the credit elect. Rev. Rul. 88-98 folleows
Avon Products, Inc. v. United States, 588 F.2d 342 (2d Cir.
1978), in which the court interpreted section 6601{a) to
mean that interest on a deficiency can only be charged when
the tax is both due and unpaid. The date the overpayment
becomes a payment on account of the succeeding year's
estimated tax determines when the pricr year's tax became
unpaid for purposes of section 6601 (a), and thus when
deficiency interest begins to run. Prior to that date the
government has had the use of the funds with respect to the
prior year's tax.

In May Department Stores Co. v. United States, 36 Fed,
Cl. 680 (1996), acg. AOD CC-1997-008 (Rug. 4, 18%97), the
taxpayer elected to credit an cverpayment shown on its 1983
tax return to the succeeding year's estimated tax liability
but did not attach a statement to its return indicating the
installment to which the Service should apply the credit. &
deficiency was determined for the taxpayer's 1983 tax year,
and interest was assessed from the due date of the first
installment in accordance with Rev. Rul. 88-9§. However,
the taxpayer had made estimated tax payments sufficient *o
avoid the addition to tax imposed by section 6655 for 1984
for the first and second installments. The court concluded
the Service's application of taxpayer's 1983 overpayment to
the first installment did not change the fact that the
government had the use of taxpayer's overpayment from the
due date of the first installment {(May 15) to the date
taxpayer filed its 1983 tax return (Cctober 15), since the
overpayment was not needed to satisfy any installment of
estimated tax due during that period.

In Rev. Rul. 98-40, 1999-40 IRB 1, the Service
reconsidered the manner in which deficiency interest is
computed in light of the Mav Department Stores decision.
When a taxpayer makes an election to apply an overpayment to
the succeeding year's estimated taxes, the credit is applied
to unpaid installments of estimated tax due on or after the
date the overpayment arose, in the order in which they are
required to be paid to aveid an addition to tax for failure
to pay estimated income tax under sections 6654 and 6655,
The Service will assess interest on a Subsequently
determined deficiency from the date the credift is applied to
the succeeding year's estimated taxes. The unused balance of
the credit is deemed effective as a payment of the




succeeding year's income tax liabilities as of the
unextended due date of the return.

TaX YEAR MARCH 31, [N

For tax year Ml the credit elect amount exceeded the
subsequently determined deficiency of $ To aveid
the estimated tax penalty for the first installment,
the taxpayer needed to apply S| tcon the HEEcredit

elect. Accordingly, deficiency interest begins to run on
SHEE - the deficiency on _q Since the
entire estimated tax liability for the other three guarters

were fully satisfied by estimated tax payments, none of the
credit elect was required to aveid the liability for

those quarters. The unused balance of the credit elect
is therefore applied to the MMM income tax liability as of
; the due date of the return. This serves

to defer the running of interest on Mt the
deficiency HENEE unt: ! [ 11 sun, deficiency
interest runs from the following dates on the fellowing
amounts:

I y
Total Deficiency _

TaXx YEAR MARCH 31, [

For tax year- the credit elect amount exceeded the
subsequently determined deficiency of $ To avoid
the estimated tax penalty for the first installment,
the taxpayer needed to apply SHENEEEM:ron the I credit
elect. To avoid the estimated tax penalty for the second
i allment, the taxpayer needed tc apply $_from
the credit elect. The third installment was fully
satisfied by estimated tax payments. The balance of the
credit elect from ms applied to the fourth installment
in the amount of § Accordingly, deficiency interest
runs from the following dates on the fcllowing amcunts:

] -
Total Deficiency -

tax YEAR MaRcH 31, [

For tax year-, the credit elect amcunt exceeded the
subsequently determined deficiency of $ To aveid
the estimated tax penalty for the first installment,
the taxpayer needed to apply $ from the [l credit




elect. Accordingl deficiency interest begins to run on
the entire $ﬂdeficiency for - on _

This concludes ocur advice and recommendations with
respect to the applicaticn of Mav Department Stores and Rev.
Rul. 99-40. We have not rendered advice on whether a refund
of deficiency interest is otherwise appropriate and, as
such, we urge you to take steps to verify the validity and
timeliness of these claims. You must determine whether the
taxpayer's claim is timely pursuant *o §6511 of the Internal
Revenue Code. We also trust that you have independently
reviewed copies of all relevant Forms 2220 and transcripts
of account to verify all estimated tax payments before
issuing any refunds. You may also consider checking the
Caxpayer's computation of estimated tax due under the
methodology shown on the Forms 2220.

Please feel free to call Attorney James C. Fee, Jr. at
215-597-3442 with any additional questions you may have., We
are forwarding a copy of this advice to the Assistant
Regional Counsel (Tax Litigation) (CC:NER) and to the Office
of Assistant Chief Counsel (Field Service) (CC:DOM:F$} for
mandatory 10 day post review. To assure that the National
Office has had sufficient time to review our advice, we
request that you refrain from taking any action with respect
to the taxpayer's claim prior to ten days from the date of
this memorandum.

JOSEPH M, AEBELE
Assistant District Counsel

cc: Assistant Regional Counsel (Tax Litigation) (CC:NER)

Office of Assistant Chief Counsel {Field
Service) (CC:DOM: FS)




